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My aim in this paper is to provide a defense of affirmative action as a constituent part of our public conception of democracy. Affirmative action refers the necessity for democracy to take affirmative or positive action or steps to maintain itself. Thus, affirmative action rejects the idea that democratic government is limited to protecting negative liberties of individuals to do things for themselves. Affirmative action also refers to policies that allocate jobs and other social positions to members of certain groups. My argument for this concrete form of affirmative action is that it is reasonably necessary to assist some groups to achieve full equality that is necessary for their full participation in democratic society.

When I refer to democracy I mean participatory democracy in which each person exercises popular sovereignty. Whether representative democracy or majority-rule democracy is a useful means to achieve participatory democracy is not an issue in this paper.

These are difficult and contested idea that I hope to make less controversial. Thus, I will use in detail the arguments of John Rawls, especially those in Justice as Fairness: A Restatement.

Rawls begins with a conception of democracy that values both liberty and equality. He takes democracy to be part of our public traditions and culture so he unpacks them for familiar ideas that can become a theory of justice as fairness. (5-6)

Central for democratic justice is that a well-ordered democratic society is a fair system of co-operation among free and equal citizens who are seeking to advantage their own good. A fair system is one that would be accepted by all citizens who recognize the presence of reciprocal social benefits: if you do your part, then I will do mine. This cooperation is guided by publicly recognized rules and procedures and institutions that are regarded as appropriate to regulate conduct. (7-8)

I would add the following comments. Democracy reconciles equality and liberty because individual and democratic good are in practice separated. One is not a mean to the other. Any individual good I attain has value because I am a part of a democratic society of equals. Second, democratic society must be produced and it must be produced by citizens who regard one another as equals. Third, the continued production of democratic society will involve in part discussion of the principles that will govern that production. And that discussion privileges the equal  political liberties of speech and assembly.

The problem is to specify the terms of a fair system of democratic cooperation. Recognizing widespread disagreement about fairness in democratic societies, Rawls proposes that we consider whether agreement is possible is we abstract from the particular controversies initially. (13-15) If we continue to focus on democratic practice and our shared traditions regarding these practices, Rawls’ next moves are natural.

The parties to the discussion and agreement to the terms of the fair democratic agreement are not allowed to know the particular native endowments, social positions or comprehensive beliefs of the persons they represent.  Rawls wishes the parties to focus on democratic practices and not on the bargaining advantages they may be tempted to exploit. (15)

Rawls’ argument recognizes that his democratic society is embedded in a market economy. As a result democratic citizens are market traders who seek a profit from their transactions by taking advantage of inequalities that cannot be justified prior to the democratic agreement. In addition, just as the market must educate its future participants, similarly a democratic government must educate its citizens to see themselves and all other citizens as free and equal participants in a democratic culture that arouses desires ,powers and aspirations to continue democracy. (56-57) Lastly, Rawls’ understands democracy at this point does not require shared substantive values by which citizens can be singled out in proportion to their contribution to that value. (18-20) Of course, democracy does require that citizens see that democracy is a shared value. Whether it makes sense to refer to one citizen as more democratic than another depends on further discussion and does not appear to be part of the uncontroversial democratic core.

My concern is that Rawls may not be sufficiently democratic in his discussion of the limits on this initial agreement. Why is this agreement between representative parties and not the democratic citizens themselves? One answer is simplicity. (45) The notion of abstract representatives helps all of the democratic citizens who are considering whether Rawls has captured their democratic intuitions to focus on the conditions of those intuitions and not others. As a simplifying device Rawls’ procedure does not appear to freeze equality to formal equality between abstract individuals and thus does not prevent citizens from considering whether and to what extent democracy requires substantive equality. 

Put differently, Rawls describes three points of view in justice as fairness: first, Rawls and his readers who are setting up justice as a democratic conception; second, the parties to the original position who, as representatives of individuals, are trying to reach agreement on the principles of justice; third, the free and equal citizens of a well-organized democracy. (45) Rawls and his readers like myself are privileged members of an inequalitarian society, which seems to be more fair and more democratic. Our democratic tradition is unpacked in terms of these abstract representatives of actual citizens. As these citizens reap the benefits of the increasingly fair democratic society they will have the time and ability to be among the readers of Rawls and others in discussing the terms of the initial agreement. Thus, in my view, democracy as popular sovereignty is an on-going project and there is nothing in Rawls’ points of view to put his version of justice as fairness beyond future, and more inclusive, democratic discussion.

What then are the principles to which the parties would agree as the basic principles of a democratic society? 

(a) Each person has the same indefeasible claim to a fully adequate scheme of equal basic liberties, which scheme is compatible with the same scheme of liberties for all;

(b) Social and economic inequalities are to satisfy two conditions: first, they are to be attached to offices and positions open to all under conditions of fair equality of opportunity; and second, they are to be to the greatest benefit of the least advantaged members of society. (42-43)

And prior to these principles the basic needs of each citizen must be met as a necessary condition to understand and fruitfully exercise basic rights and liberties. (44-45)

The equal basic liberties are argued for in two ways. Historically, one considers the most successful democracies and the basic liberties they securely protect. Analytically, one considers the conditions that are essential for the development and full exercise of the two essential powers of free and equal citizens: to evaluate the justness of basic social institutions, and to form and revise our conceptions of the good. On the basis of these reasons, Rawls lists these basic liberties: freedom of thought and conscience, political liberties to participate in politics, freedom of association, liberty and integrity of each person, and the liberties of the rule of law. (44).

For my purposes, I wish to focus on this point. Our shared aim is the development and full exercise of our powers to evaluate the justness of our society and to participate with others in the political control of our society. I would emphasize with Rawls that in a cooperative environment in which citizens participate in the construction of the first principles of justice, it is to everyone’s advantage that each persons’ skills be as fully developed as possible so that we can all enjoy life under the best possible set of principles. Later we may have reasons to select some experts who have a privileged position in particular discussions about justice but this status can only be the result of a prior active discussion and unanimous agreement.

As applied to fair equality of opportunity, this means each persons has a fair chance to attain public offices and social positions, those privileged positions to which inequalities are attached. A fair chance does not mean merely that obstacles are not to be placed before some members of society in their pursuit of these positions but that each person regardless of social class should have the benefits that make it equally probable that she can succeed in a competition for these positions with any other person. (43-44)

One argument for this principle in Rawls’ earlier work, A Theory of Justice, is that these positions provide citizens with a self-realization that comes from the skillful exercise of social responsibilities and thus brings an enriched personal and social life. (TJ 73,92) I would expand his point in this way. Work, especially in positions of authority in politics and in the economy, is one important way that citizens are educated in the skills necessary for full democratic participation.

The opportunity principle is connected to the principle that social and economic inequalities may only be justified democratically if they are to the greatest advantage of the least advantaged in society. This principle (the difference principle) is not a welfare principle that merely allocates money to the poor to keep them from starving. Basic needs must be met first, as the first among first principles. Rather the difference principle is a distribution principle that distributes offices and positions to those I would describe as the working poor who work but are unable to accumulate the resources to compete for better positions. These persons have made a contribution to the good of others and thus are entitled to share more fully in the social and economic inequalities so that they can compete more successfully with those already privileged. (69-70)

In this sense, the difference principle does not reallocate goods from those who have earned them to those who have not. Rather it distributes good jobs to prevent unjustified concentrations of property and wealth, which might be justified if market efficiency were the sole criterion of justice. But when the market is set within a democratic framework market participants are also democratic citizens and its principles are prior because without them the market lacks any justification within a democratic society.

So why should those naturally endowed with the skills to succeed in an unregulated market economy agree to these distributive principles. One of Rawls’ answers is that the naturally talented do not deserve their talents, because they are not the result of the individual’s voluntary actions. They become entitled to the product of their labors because it is reasonable for them to accept the greater social benefits their talents bring them by sharing that inequality with the less talented who also participate in the production of the social good. (75-76; see also sec. 39 for additional answers) 

This answer presupposes that there is a prior commitment to the embedding of the market in a democratic society in which democratic principles are prior to market principles. I do not know what reasons can be given to impersonal corporations who are not citizens why they should respect the democracy as an end, and not a means.

In conclusion, why should all democratic citizens accept the principles of justice as fairness? The simple answer is that they are the principles that are already present in our democratic traditions. But how can we be helped to see this? The imaginative myth Rawls selects is that we imagine ourselves in discussing and agreeing to the principles of justice not to know our particular advantages that we might be tempted to exploit in the discussion. I will not discuss Rawls’ arguments for the relative advantages of his principles in comparison to other principles, e.g., utilitarianism, in part because in general his arguments can now be anticipated: alternative utilitarian principles do not sufficiently protect democratic practices and because we can now make explicit the connection between Rawls’s arguments and affirmative action.

First, democracy requires that all institutions, from the outset, provide each citizen sufficient means, including productive economic means, to be fully cooperative members of society on an equal footing. (140). Thus, in my words, democracy is required to take affirmative action so that each citizen has sufficient capital, knowledge and understanding, educational ability and trained skills for full democratic participation.

But there is a caveat in Rawls. What if there is a small underclass that “we” do not know how to change into members of a democratic society?  I admire Rawls’ honesty but I would hope that greater inclusion of the “we” who are discussing the democratic principles would insure so far as possible that this group cannot be understood and reasoned with.

But why should affirmative action in this sense support affirmative action in the more controversial sense of what are sometimes referred to as group-based preferences.

Rawls rejects consideration of historical racial and gender inequalities in deciding on democratic principles because agreement would be impossible if each group was aware of its particular position and sought to privilege it in selecting first principles. (65) In addition, women, for example, are equal citizens with the same basic rights and liberties as men and thus they are equally protected by the basic institutions of the society from effective intolerance within the family. But he recognizes that at later stages in the application of the first principles we can partially lift the veil of ignorance and reason from the point of view of citizens whose liberties are secured by the first principles and their basic principles regarding specific policies like affirmative action.

Rawls is clear that the institutions like the family are not required to be governed democratically so long as the family does not violate the rights of its members as citizens. Rawls is trying to balance democratic rights and the rights of members of institutions to a “free and flourishing” internal life that is not democratic. (165) And we would not wish family places to be distributed by affirmative action. Nevertheless, I and Rawls agree that democratic institutions must be arranged to achieve full equality for all women. My proposal would be regarding democratic families that the institutions in a democratic society all must share in an educational role preparing its members for democratic participation. How can young girls raised in tolerant but patriarchal families be reasonably expected to participate fully in democratic society?

Rawls’ response is that it is not for political philosophy to answer these questions, which involve specific historical information. (167) I would agree. And I would take from Rawls this procedural maneuver. Those who wish a privilege to depart from some internal democracy as a device to educate the young for democracy should have to justify their privilege by a clear justification how they are contributing to, or at least not preventing, democratic education. (167)

I appreciate, with Rawls, that by leaving this issue unsettled we are perpetuating deep divisions in democratic society about how to raise its young. (115-118) If women’s equality within the family was taken off the table, citizens would be more willing to accept the equality of basic liberties. Full participatory democracy will have to wait until a more realized equality of basic liberties. Nevertheless, any discussion of women’s equality must include a recognition of all parties that the family is embedded in a democratic society and traditions from non-democratic societies may have to change; and the most secure way to bring about any change consistent with a well-ordered society is democratically. Further all parties must be prepared to consider the issue from behind a partial veil of ignorance to minimize exploitation of existing inequalities. Lastly, religious and/or traditional reasons are appropriate in a discussion of associational practices in a democratic society. But democratic discussion behind a veil of ignorance depends on the parties’ willingness to address reasons to another person who may not share that tradition, reasons that can be acceptable to both parties. This is a difficult task but increased democratic participation for men and women may increase this ability.

Assuming that progress has been made within the family toward full equality for women, how should we proceed to discuss affirmative action plans that, for example, use quotas to help achieve full and fair equality of opportunity for women? Rawls in considering how to resolve a divisive issue like the right to abortion suggests that we identify agreed upon political values that enhance the possibility of a mutually agreeable settlement of the issue. (117) My suggested political values for an affirmative action discussion would include: full equality for all citizens, and legitimacy that is based on consent to inequality, and regulation of institutions so that democracy may reproduce itself, and a merit principle that recognizes the merit of not-yet realized capacity in addition to realized capacity, and the importance of benefits to the least advantaged within historically disadvantaged groups so that historical inequalities that are illegitimate will not reproduce themselves, and the shared vulnerability and need for care from others that makes society necessary and desirable in the first place, no allocation of social positions should cause citizens to see themselves as only recipients of charity but social position should draw citizens into a social world that they help to make.   

I think that even Rawls would disagree with my political values because of the weight that I place on democratic participation. Rawls values democratic participation but as a necessary means to protect basic liberties. His reason is some reasonable persons may not value democracy as a focus of their lives. (142). I do not want to force all citizens to focus their lives on democracy. Nor do I wish some citizens to use their traditional privileges to undermine the possibility that others may choose a full, active participation for themselves.

One suggestion from Rawls is that all citizens must be educated for democracy and that one way that democratic education may occur is to treat government not as a ruler, not as a definitive source of laws but as a proposer of laws whose values are then discussed and possibly disputed by citizens who have as stake in the issue. (145-7). Proposals for affirmative action laws should call forth values discussions from citizens who disagree with the proposal but these persons may not be called into democratic discussion by other laws about which they feel less passionately. Thus, democracy need not become a focus of their lives.

Finally, affirmative action for women, especially the least advantaged women, is analogous to another practical issue that Rawls considers, namely, whether worker-managed firms in a private property democracy should be given subsidies because other wise they would not have a fair chance to establish themselves in competition with large well-established firms. One argument for the subsidies would be that they are more likely to encourage democratic political virtues among a wider group of citizens, which is necessary for an on-going democratic regime to reproduce itself. (178) Similarly subsidies to disadvantaged women for child care and training would arguably have a similar beneficial democratic effect.  Quotas for jobs for women might seem less analogous to subsidies and less defensible as necessary for democratic values. But I would argue that jobs are a place where citizens can exercise democratic skills of discussion and democratic values of equality with other citizens who are participating in a similar enterprise.

In conclusion, Rawls has proved to be a fruitful source of ideas for a defense of affirmative action not only as positive political action on behalf of the least advantaged and all citizens who need to be educated in democracy but also as a specific legislative proposal to assist women, especially disadvantaged women, in securing positions and offices in government and the market that will enable them to exercise necessary skills and values with other citizens.  

