Affirmative Action: A Defense

Can we morally justify affirmative action for women in a democratic society? The question suggests an answer. Morality is an abstraction from democratic activities and democracy refers to active, participatory processes to resolve disagreements among all persons about the collective enterprises they are engaged in. Democracy initially requires a commitment to equality of persons who are able to participate in ongoing democratic processes regarding what the society requires of and for each of its citizens. Insofar as in fact some American citizens do not have all that they need to fully participate in our democratic society, then affirmative action is necessary to realize the democratic abilities of each citizen. The next step in the argument is that affirmative action understood initially as quotas for education and employment is a reasonably defensible means to bring each citizen up to democratic speed. But, of course, if the claim that we are not at present fully democratic is correct, then this argument must be incomplete until full democracy is realized. This argument I call moral because it captures essential features of 

moral philosophy, at least since the modern democratic revolutions of the 18th century.

 These are large claims and for their support I will draw upon the philosophy of Martha Nussbaum, not because she speaks directly about the affirmative action issue but because her line of argument in her most recent book, Frontiers of Justice, is compatible with my line of argument.

Nussbaum and her criticism of post-democratic moral philosophies

John Rawls

Rawls’s social contract theory is well-known. (12-4, 16, 22-35, 57-67) He begins his imaginative account with an Original Position in which the parties to the contract are mutually disinterested in the amount of goods of others; they are self-sufficient and relatively independent of the power of others; and they are motivated to implement the principles of fair distribution in a society whose goods are produced by mutual cooperation. Unanimous agreement among the parties, who represent actual persons, is possible because the parties are to imagine themselves behind a veil of ignorance that prevents them from bargaining on the basis of their knowledge of their particular natural and social advantages. Lacking this particularized information, the parties cannot tailor social principles to maintain existing unjustified inequalities.

The principles of minimally just society are the equal liberty principle (equal basic liberties for each person consistent with equal liberty for all), the equal opportunity principle (an equal chance for each person to achieve positions that carry unequal socio-economic advantages), and the difference principle (socio-economic inequalities are justified only if they provide the greatest benefit to the least advantaged over any alternative distribution). Additional, less basic principles are to be developed by institutions that are created, as the Veil of Ignorance is loosened and actual citizens are involved in these decisions. 

Rawls rejects benevolence, including utilitarianism, and natural rights theories, because they do not provide sufficiently precise principles so that persons know what kind of society they are agreeing to. 

I agree with Nussbaum that a major defect in the philosophy of Rawls is that to reach consensus he gives away too much to the principles of the contemporary market economy. (22-25) The idea of a social contract is to place at the heart of Rawls’ philosophy a device, the contract, that is at the heart of business. One consequence as Rousseau pointed out in his Second Discourse on Inequality (     )is that those who have already acquired more wealth than others using contracts will use their contract skills to negotiate a favorable social contract.

Rawls is, of course, aware of this criticism and so he proposes a veil of ignorance so that parties to the social contract, who do not know their particular social skills and advantages, cannot take advantage of existing inequalities in developing principles from the contract method. But as Nussbaum points out the contract method still limits the Rawlsian social contract parties to those individuals who fall within a normal range of contract abilities and who are self-sufficient so that they are perceived by themselves and others as equal cooperating members of society. These disadvantaged individuals, whether disadvantaged by nature or by the global economy, are just those individuals that moral philosophy should protect.

One promising Rawlsian answer that is consistent with his intent but not always with his language is that Rawls’ social contract is not really concerned with fundamental principles of justice or the basic structure of society but with just a piece of modern capitalism, albeit an important economic piece, namely, cooperative labor-management relations. This limitation is a continuation of the transition from A Theory of Justice to Political Liberalism, from a moral philosophy to a more limited political philosophy. However limited, Rawls’s contribution to unpacking some of principles of a market democracy are profound and helpful to anyone thinking about these issues. But his limitations must be recognized and overcome.

Another criticism of Rawls by Nussbaum is that he does not go far enough to protect the interests of the least advantaged. (62, 226) We can recognize Rawls’ dilemma in formulating principles that can be unanimously agreed to. If the realization of justice is too costly, then the representatives in considering the interests of the wealthiest citizens are not likely to agree to these costly principles. On the other hand, if the principles do not do enough for the least advantaged, then why would they agree? Perhaps they are better off without justice, since they have less to lose and more to gain, since the  unequal property of the wealthy is without justification. (Rousseau,   )

My criticism of Rawls is directed at his idea of representative parties to the social contract, rather than making the parties the citizens who will live under the contract. Nussbaum criticizes Rawls, because his assumption that minimum justice must be limited to a mutually advantageous society of equally productive individuals leaves out the disabled who are outside the range of minimum rationality and this omission is inconsistent with their shared value of the equal dignity of each person. (108-9) She later extends this argument to the global poor. (224-38) I would make her criticism explicit with respect to the domestic poor and Rawls’ representational device in the Original Position.

 My reading of Rawls does not reveal an argument why the parties to the social contract cannot be actual persons, suitably limited by the veil of ignorance. My reading of the Rawls’ secondary literature reveals innumerable articles by well-educated, relatively wealthy academics with the time to discuss these issues but no discussions by the poor who have been invited to this discussion. I do not know if their involvement would improve the discussion but I tend to agree with the author of a letter what appeared soon after Thomas Paine’s Common Sense: “Surely thousands and tens of thousands of common farmers and tradesmen must be better reasoners than some of our untrammeled juris consultores who to this hour feel a reluctance to part with their abominable claims.” (Kaye, 55) And I worry about the risk that virtual, unconsented representation may lead to principles that shape future discussions away from more advantages for the least advantages and to an attitude that the poor do not need to be full partners in society, because those of us who are educated know them well enough to represent them.

I appreciate Rawls’ sensitivity to this issue in Justice as Fairness: A Restatement (148-150) where he adds a proviso to the equal liberty principle that political liberties are to be guaranteed their fair value so that each citizen, regardless of socio-economic position, has a fair chance participate effectively in politics. This proviso “is to further the conditions of deliberative democracy and to set the stage for the exercise of public reason…” (150)

My claim is that the conditions for deliberative democracy and public reason seem more lively to be met at later stages of discussion after the Original Position if citizens, not representatives, are the parties to the original social contract. Since all of this is imaginative, I imagine what it would mean to those underrepresented in our inequalitarian society to be welcomed to the original conference table.

But how do I improve on Rawls’ answer to the dilemma of the different interests of the rich and the poor during the discussions of the social contract. One answer is to stress that the inclusion I propose is no more costly than the costs already required by a just democratic society. These costs are not welfare allocations to minimally sustain the existence of the poor but distributions from a common product that can only be increased by greater, not less, cooperative production. Further, since the parties behind the veil of ignorance do not know their particular positions but know general social facts, for example, how the most likely paths to success, all would want to be able to follow these paths. Lastly, since successful realization of the potential of each citizen improves discussion in a democracy, each citizen would be motivated toward principles that improve the chances for success of every other citizen.

Utilitarianism

A basic criticism of utilitarianism from both Rawls and Nussbaum is that it fails to give priority to the democratic principle that each individual person is an end, not a means, and that a person’s moral claims may not be sacrificed for the greater interests of others. (342-3) I would extend this criticism by arguing that all the utilitarian examples of trolleys and lifeboats and terrorists who must be tortured to save a life do not show that our moral intuitions support utilitarianism. Robert Nozick in Anarchy, State and Utopia reminds us that our moral intuitions must take history into account. Applying this general advice to utilitarians’ examples, I conclude that before I justify morally killing an innocent for the greater good I must insure that I have spent sufficient time and energy to prevent the risk of harm to any person. For example, have I paid sufficient taxes so that the trolley has installed fail safe devices, that sufficient legislation has passed mandating a sufficient number of life boats, etc. If all reasonable precautions have been taken, then the necessity of saving lives by taking lives is a moral tragedy, not a justified sacrifice. 

The strength of utilitarianism is its democratic equalitarianism. The pleasures of each person are equally valuable. It is hard for me to think up realistic examples when the trolley company would be morally justified in cutting costs at the risk of human lives to achieve greater economic inequality. Thus, the problem may not be that utility does not in principle defend the equality of each person, because a robust utilitarianism committed to equal life satisfactions of each person may come close to the same result.

Even so, utilitarianism still faces the problem of adaptive preferences. (73, 341-4) That is, humans to avoid the pain of dissatisfaction often condition themselves not to desire objects that are unattainable. And if people do not do this to themselves, then others may do it for them by not developing in the poor the desires for the better thins of life enjoyed by the wealthy. Thus, our preferences are adapted to the reality of our circumstances. Adaptive preferences are inconsistent with a robust equalitarian utilitarianism, because utility calculations under adaptive pleasures are not likely to lead to equal life satisfactions of each person.

A third criticism of utilitarianism applies to decision-making in the political arena. Both Rawls and Nussbaum  argue that in selecting principles to coerce others to behave in accord with these principles some group of us should not impose our conception of the good on others who do not share our comprehensive view of the good. (340-1) Thus, we are limited in the principles we can unanimously agree upon to minimum justice in a democratic framework of procedures that foster ongoing discussion of justice and democracy. Bentham’s utilitarianism is democratic in that by arguing for simple pleasures of the sole intrinsic good he creates a utilitarian calculation that is possible for every person in the society, since everyone has these simple pleasures and has the feeling that some pleasures are stronger, etc., than others, and can conclude that one ought to follow the stronger pleasure. But nothing in Bentham’s hedonism makes it more likely than not that democratic procedures and liberties will be protected against strong desires for simple non-political pleasures.

Finally, Rawls and  Nussbaum share this criticism of Bethamite utilitarianism that it erroneously favors consumptive, passive pleasures over productive pleasures. Thus, this form of utilitarianism emphasizes issues governing distribution of the good over issues concerning production of the good. Democratic theory is concerned with the production of the conditions for democratic decision-making about how the good is to be distributed. 

“Some forms of government promote satisfaction without allowing people much scope for choice and activity…It seems that Utilitarianism leads the mind away from the importance of democratic choice and personal liberty.” (74)

A Theory of Capabilities

The structure of Professor Nussbaum’s moral argument for her capability theory starts with the intuition that each person is equal in human dignity. She interprets human dignity, with Aristotle and Marx, as an active principle: to be worthy of human dignity, each person has the capability to function as a human. Ten capabilities are central requirements of a life with dignity: life; bodily health; bodily integrity; senses, imagination and thought; emotions; practical reason; affiliation; other species; play; control over one’s environment. Thus, these capabilities represent a minimum for social justice, because each person is entitled to these capabilities that are necessary conditions for minimally just society. (74-81, 153)

The argument for the ten capabilities has two parts. The first is imaginative. Imagine a life without one of the capabilities and then imagine whether you could judge that life as worthy of human dignity. The second part of the argument is cross-cultural evidence that persons in different cultures with pluralistic values agree on these ten capabilities. (78)

Professor Nussbaum shares her intuition about the fundamental role of human dignity in moral philosophy not only with the Kantian tradition but also with the American legal tradition, in particular, Justice Brennan in Goldberg v. Kelly: A basic constitutional commitment is to foster dignity and well-being of all persons. This commitment is even stronger given the recognition that forces outside the control of individual poor persons contribute to their poverty. This commitment requires that we bring to the poor the same opportunities available to others to participate meaningfully in community life. (202)

A key assumption about human persons that separates Rawls and Nussbaum is that Rawls begins with abstract representative parties who represent self-sufficient individuals who agree to a social contract because it is mutually advantageous. By contrast, Nussbaum begins with actual persons all of whom at some point in their lives are not self-sufficient but who need care from others. (81)

This difference can help us understand how to integrate these two theories. Nussbaum  describes her theory as an extension of Rawls’ theory, both of which are concerned to defend political principles for a liberal society. (69) My proposal is more complicated.

If we begin with the increasing inequalities of contemporary capitalism and a class of capitalists whose primary motivation is to exploit these existing inequalities for greater inequalities, then we should ask, with Rawls, how are these persons to be presented an acceptable set of principles of justice based on traditions of political democracy and economic cooperation of labor and management? Rawls presents the best available case for a method and a set of principles of justice acceptable to the rich and the poor in capitalistic society. But for those who do not share the capitalist ethic  and for capitalist who increasingly work within the Rawlsian just society, then a more extensive conception of equality and justice is possible. The explication of this expanded conception is Nussbaum’s capability theory.  Realization of Nussbaum’s theory will enable the Rawlsian social contract discussion to be broadened to include many more persons who have the capacity to participate in the discussion themselves. This expansion may lead to modifications in the Rawlsian principles of justice.

Affirmative action

How does Nussbaum’s capability theory, however integrated with Rawls, help provide a defense of affirmative action? The answer lies in her basic moral intuition that equal human dignity requires the development of essential capabilities so that each person is enabled to exercise those capabilities. The entitlement of each citizen means that affirmative action must be taken to provide each citizen with the resources to develop individual capabilities. The necessity of affirmative action is consistent with Nussbaum’s emphasis on the vulnerability and need for care that we all share, certainly at the beginnings and ends of our lives.

The second step in my argument concerns the means to allocate resources to develop individual capabilities. In Frontiers of Justice Nussbaum discusses specifically three practical applications of capability theory: disability, nationality, and species membership. Regarding disability, Nussbaum claims that capability theory provides a set of social benchmarks as we consider the specific policies we should adopt for care-givers. (212) She looks to other countries that provide cash payments and income support for family members who perform care work. She considers national youth service and public education regarding the importance of care work for both men and women. Finally, she proposes that the workplace should be transformed with flexible child-care programs and a work ethic that does not penalize family responsibilities. (213-5) For care recipients individuality remains the key if the goals of capability theory are to be realized. Specifically, all children need special attention if their individual capabilities are to be developed. (206-10)

Recognition that all persons, especially when they are children, need special attention or affirmative action if their individual capabilities are to be developed is my primary reason in favor of affirmative action. This defense seems tautological. More controversial is the defense of affirmative action in the form of quotas for members of certain groups. Quotas would seem inconsistent with the primary value of individuality but I do not think so.

First, I would begin, like Nussbaum, by considering quotas for public employment jobs that have been in place in some states in Germany and in the Scandanavian countries. The European Court of Justice  in Marschall v. Nord-Rein Westphalia has upheld these quota laws so long as three conditions are satisfied: women are under-represented in the at-issue job, the top female candidate is equally qualified with the top male candidate, and all candidates are given individualized consideration for the position. These European affirmative or positive action laws respect individuality by creating only a rebuttable presumption in favor of the female candidate and not allowing an automatic quota without individual consideration. Conversations with educators, politicians and administrators in Bremen, Germany, reveals that the positive action law there is working reasonably well. Progress is slow but all parties-men and women, employer and employees, recognize the value of the program in public employment.

In the United States affirmative action is more controversial. I would agree with Professor Nussbaum that education is important to change public attitudes. Public education must emphasize the affirmative action, i.e., vulnerability, needs of all persons at different stages of their lives. Attitudes toward the work-place will have to be changed so that work is not seen as an economic function to produce profit for shareholders but politically and educationally as an activity that educates workers for democratic citizenship. Work can be arranged hierarchically so long workers are not treated as means but also as ends with opportunities to develop the capacities essential for human dignity. And they develop these capacities together without regard to gender once a critical mass of men and women work together. Similarly the family cannot be immunized from public discussion regarding its function in a democratic society to prepare its members for full citizenship. The family is a particularly difficult area for public concern, especially regarding the distribution of opportunities for adult family members who should be free from state interference regarding whom they choose to associate with, if they are to develop their capacities. But the state does have a legitimate interest in the education of children, male and female.

The emphasis on the changes in institutions like the family, education and business is consistent with Professor Nussbaum’s later claim that the moral duties associated with capability theory should be assigned to institutions. (306-311) She argues from three premises. First, if individuals think individually regarding how to meet their moral duties, then there will be massive confusion and likely failure of any positive result. Second, decent institutions have greater power of foresight and prediction than individuals. Third, given the extent of some problems, like world poverty, an individual duty to eradicate poverty will devour personal friendships and the capability theory will be self-defeating, since one of the capabilities is affiliation.

These reasons show the failure of his argument that institutional duties should replace, and not merely supplement, individual moral duties to help develop the capabilities of all persons. Her argument rests on a false dichotomy of individual/institutions. Institutions are merely collections of individuals for specific purposes. There are some advantages and some disadvantages when they are arranged hierarchically. But individuals who affiliate together to interact with others locally and informally enjoy advantages, especially in their mutual development of capabilities. Further, experience with institutions shows that power corrupts and individuals must affiliate together to insure that the institutions to which they have delegated some of their moral duties remain decent. No one admires the character in Dicken’s Bleak House who spent so much time aiding the poor in Africa that she neglected her own children. But working with others to develop their capabilities can develop new friends and new solutions to the problem of balancing moral duties.

So what can individuals do with respect to affirmative action outside their institutional roles? In the family men can assume greater responsibilities. As educators and role-models for younger men we can always treat women with respect. In our voluntary associations we can adopt flexible preferences for women for leadership roles.

In conclusion, I have sketched a defense of affirmative action using the capability theory of Professor Nussbaum as a framework. I have argued that a democratic society requires that we take one affirmative duties to develop the capabilities of all citizens to participate fully in democratic society in order that democracy will survive and grow. I have argued that affirmative action in the form of quotas for qualified women who are under-represented in positions is justified as a means to achieve full equality for men and women based on positive European experiences with affirmative action.

