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One purpose of this paper is to consider the extent to which positive action or affirmative action is consistent with the fundamental human right to be free from gender discrimination. This article first examines positive action in the European Court of Human Rights (ECHR or Human Rights Court) and then compares the treatment of this issue in the Supreme Court of the United States (SCt) and in the European Court of Justice (ECJ) to offer guidance to the Human Rights Court for future cases. A second purpose is to examine how one German state (Bremen) operates to bring about actual equality for women in public employment. 

The European Court of Justice has stated on numerous occasions that gender discrimination is a violation of a fundamental human right and the elimination of gender discrimination forms part of the set of the fundamental rights of each person. The essence of gender discrimination is that a person is treated worse than another person because of sex or gender without any rational justification.
 This understanding of discrimination is also basic to the European Court of Human Rights, which has stated that the principle of equality is violated if a distinction in treatment lacks a rational and objective justification.
 The Supreme Court of the United States does not use the phrase “fundamental human right” to describe, what is nevertheless a basic principle in the American Constitution: that all persons are entitled to the equal protection of the law.

Various international law documents allow the use of positive action to reduce or eliminate gender discrimination. The Human Rights Committee, the monitoring body of the International Covenant on Civil and Political Rights 1966, has stated that preferential treatment is permissible, and sometimes required, to end the conditions that perpetuate discrimination.
 The Convention on the Elimination of all Forms of Discrimination against Women permits the use of special measures to accelerate de facto equality between men and women. 

The European Court of Human Rights is presently limited in its jurisdiction to hear discrimination cases. Article 14 of the European Convention on Human Rights, which prohibits discrimination, may be invoked only with reference to other Convention rights. The Court has stated, however, that, because the advancement of equality of the sexes is an important goal for the member states, “very weighty reasons” are required to justify sex discrimination.

 Protocol 12 to the Convention prohibits discrimination in the enjoyment of any right “set forth by law” on any listed ground, such as gender. The Preamble to the Protocol provides that the principle of non-discrimination does not prevent states from taking measures to promote equality, provided that the measures are objectively and reasonably justified. Thus, the Protocol permits positive action that satisfies its criteria
. The Protocol entered into force April 1, 2004. As of May 2006, eleven smaller European states have ratified the Protocol. The United Kingdom has not ratified the Protocol, because it believes that the Convention’s anti-discrimination provision should be free-standing and not incorporate legal conventions to which the United Kingdom is not a party.
Positive action describes those special measures taken by an employer to increase participation of disadvantaged groups in the workplace. This paper is limited to positive action in the form of job preferences for women, because the first anti-discrimination directives from the European Community, which date from the 1970’s, were limited to gender equality. These preferences may operate as a quota specifying that a certain percentage of the persons holding a position must be female or as a tiebreaker specifying that between equally qualified male and female candidates the female candidate must be hired. The Court in a series of recent decisions has adopted the following principles regarding the circumstances under which positive action is consistent with the fundamental right to be treated equally.

First, positive action is an exception to the principle of equal treatment that is limited to special measures intended to eliminate or reduce actual instances of inequality. Second, no automatic job preference for hiring a female candidate is justifiable, even if they are under-represented in a position. Third, a rebuttable presumption favoring the hiring of women is justified, if they are under-represented in a position and if equally qualified male candidates for the position are objectively assessed on their individual merits.

The justification for this limited form of positive action is that this form of inequality has a rational and objective justification. Specifically, positive action is a reasonable means to overcome stereotypes about women and men in the workplace and thus to achieve equal opportunity for women to compete with men for jobs.

A recent decision of the ECJ suggests that the Court may be willing to extend positive action for women beyond these rules in situations that involve pre-employment decisions as opposed to the actual hiring and promotion decisions.
 For example, a quota for training positions was permissible to increase equal employment opportunities for women to compete for future jobs, in part because training was available in the private sector. But another recent decision perhaps portends problems for positive action plans for women. For example, the Court allowed a compulsory service preference that applied only to men to rebut the preference in favor of women. 
As legislative bodies create more positive action plans for different groups, including racial minorities and disabled persons, then the ability of any particular preference to increase opportunities for a particular group may be diminished. And the expectations of the members of groups who are not hired will be frustrated.

In conclusion, the European Court of Justice allows member states to use positive action preferences favoring female candidates for jobs so long as the preference is rationally and objectively justified. That is, the female candidate must be equally qualified with the male candidates, women must be under-represented in the position, and the male candidate must be given an individualized consideration that may rebut the preference for women.

The analysis of the U.S. Supreme Court affirmative action decisions is more complicated, because of the history of discrimination in the United States. In determining the constitutionality of government discrimination, the Court uses three different tests.
 The first test is rational relationship. The Court considers whether the government action has a legitimate goal and whether the means chosen by the government to achieve the goal is likely to be successful. This test is similar to the test that the European Court of Justice uses in positive action cases. The use of this test almost always allows the Court to decide that the government action is constitutional. However, the U.S. Court does not use this test in affirmative action cases. 

In affirmative action cases involving racial discrimination the Court uses a strict scrutiny test to determine whether the affirmative action plan is constitutional. The Court examines the government’s justification for its plan carefully to determine if the end or goal of the plan is compelling or necessary for the government and if the plan is narrowly tailored to achieve just the required result. The use of this test is almost always fatal in fact to any government affirmative action plan.

In affirmative action cases involving gender discrimination, the Court uses an intermediate scrutiny test, tougher than rational relationship but easier than strict scrutiny. A gender classification must serve an important government goal and it must be substantially related to the achievement of that goal.  Recently, Justice Ginsberg wrote that intermediate scrutiny requires that the state justify its discriminatory classification with proof that is “extremely persuasive”.

To understand why the Court uses three tests, one must understand the American system of checks and balances between legislative, executive and judicial power. For example, the legislature is the supreme law-making power and in most cases the Court will defer to the Congress’ determination that its laws are constitutional. But for some types of governmental action, the Court refuses to place so much trust in the other branches. Given the history of race discrimination in the United States, one area is government action that treats different races differently. Government bodies that are influenced by the politics of the majority may be tempted to ignore the rights of minorities. Thus, in race discrimination cases, the Court uses a strict scrutiny test, even when the government action appears to have a benevolent purpose to benefit the members of a disadvantaged race rather than to stigmatize them.

An intermediate scrutiny test applies to gender discrimination, because women are numerically not a minority and thus in theory can create their own political majority to protect themselves against invidious discrimination. But they have suffered a history of political and economic discrimination that continues to make them less politically powerful than they might have been. The Court has never decided the constitutionality of a gender-based affirmative action plan. However, some conclusions about the Court’s analysis can be derived from other cases.
 

First, the reduction of discrimination against women in society is an important government objective. Thus, the government need not show that it has discriminated against women but only that the effects of gender discrimination continue to adversely affect women in the workplace. Second, some affirmative action is necessary to compensate women for the economic inequalities they have suffered and to achieve for women an equal opportunity to compete for jobs. Third, a permissible affirmative action plan must target those women who have actually suffered discrimination. Any affirmative action plan that seeks to aid women in every profession and business is impermissible because it is based on a negative stereotype that all women are unable to compete without government assistance. Fourth, the government must justify the need for affirmative action with evidence that women are under-represented in a job based on the number of qualified women available for the job and not on the percentage of women in the total population. Fifth, a permissible affirmative action plan must be temporary with a clear standard for determining when affirmative action is no longer necessary. A plan must be designed to attain and not maintain forever a balanced work force. Sixth, the plan may not create automatic quotas or set-asides for women, instead only qualified women should be able to take advantage of job preferences.

The positive action plans allowed in some of the European Court of Justice opinions would not be constitutional under the U.S. Supreme Court’s analysis. The primary reason is the European plans create preferences for all positions in which women do not hold 50% of the jobs, regardless of the number of available women in the qualified labor pool. Thus, the European Court is more pro-active in protecting the fundamental right of women to be free from gender inequality in the equal workplace. One explanation of the difference is the U.S Court assumes that the free market, and not the government, is the primary means to achieve equal employment opportunity for women.

Government employers are subject not only to the U.S. Constitution and its equal protection clause but also to federal legislation such as Title VII that prohibits gender discrimination in employment. The Court has upheld a public employer’s voluntary affirmative action plan for women under this federal statute. The Court applied a three-part test taken from an earlier decision to reach this result
.

First, the employer established that women were clearly under-represented in the skill positions at issue in the case. For example, transportation agency had never employed a woman in the skilled position of road dispatcher. There was evidence that women had not applied for these skilled positions because they had been denied training and because job descriptions had been written referring only to men. Second, the employer established that its affirmative action plan was temporary. The long-term goal of the plan was to attain a workforce whose composition reflected the proportion of women in the qualified labor pool not to maintain a gender- balanced workforce indefinitely. Third, the employer established that its plan protected male workers from becoming victims of reverse discrimination. For example, the plan did not contain inflexible quotas that prevented male employees from having a reasonable chance at future promotions. 

It is apparent that the Court uses many of the same considerations in evaluating gender-based affirmative action plans under Title VII as it did under the Constitution. Nevertheless, the congruity between the two analyses remains unclear until the Court actually decides the constitutionality of a gender-based affirmative action plan.

The European Court of Justice would also likely uphold the affirmative action plan upheld by the U.S. Supreme Court under Title VII. The American plan was intended to reduce actual inequality in the workplace; it did not create an automatic priority for women; women were under-represented in the job at issue, and male candidates were given individualized consideration for the position. The parties disputed the relative qualifications of the top female and male candidates.
 The trial court found that the male candidate was better qualified in part because a panel of the employer’s supervisors recommended him. However, the employer’s rules required the director to choose the top candidate from the top 7 candidates and he chose the female candidate. Thus, there was evidence that the male and female candidate were at a minimum equally qualified for the position.

In conclusion, both the European Court of Justice and the United States Supreme Court have recognized the fundamental importance of each person’s right to be free from gender discrimination. The courts disagree on the extent to which positive or affirmative action plans may be used to create workplaces that are free from gender discrimination. The Supreme Court relying on assumptions about the efficacy of the free market to remedy discrimination assigns to government plans a lesser role, and will declare such plans invalid unless they meet the stringent criteria of the Court. The Court of Justice, like the Supreme Court, does not permit a government to use inflexible quotas to end gender discrimination. But the Court will allow governments to use flexible quotas so long as qualified male candidates for positions are allowed to present evidence to rebut the presumption favoring female candidates, based, for example, on their status as a member of a group that also enjoys a job preference.

Interpreting Protocol 12, the European Court of Human Rights is likely to follow both courts in rejecting automatic quotas in positive action cases. It may also find useful the flexible preference decisions of the Court of Justice, since both courts use similar notions of reasonable justification for discriminatory classifications
. However, the Human Rights Court has also required very weighty reasons in sex discrimination cases. This language is similar to the extremely persuasive justification required by the Supreme Court in similar cases. And the Human Rights Court may also look there for useful concepts for its own decisions. It will be fascinating to observe how the Court will proceed if it is faced with a positive action case. 

Part II Rights in Practice

European women have numerous fora to protect their fundamental right to equality, including the ECJ and the ECHR. And they have at least two sets of legal principles from the ECJ and the U.S. Supreme Court to argue their cases. But how does all this rule of law work out in practice? To examine how positive action works out in practice, we focus on one German city-state, Bremen, which was the first German state to enact positive action legislation for women. The ECJ declared that the Bremen legislation, which required 50% quotas for women for all public jobs, was incompatible with European Community law, in particular the Equal Treatment Directive of 1976. The Court held that the Directive required individual consideration of all employees that could rebut the presumption in favor of women.
 Prior to Kalanke the ECJ was criticized by conservatives as worker-friendly. Conservatives sought to limit the jurisdiction of the ECJ to hear cases referred from the national courts. Kalanke stopped this criticism and this anti-judicial activity.
Bremen has gone through two of the stages toward full equality for women: legislation and litigation. Bremen has not had much litigation by women challenging discrimination in employment or challenging the implement of the city’s positive action legislation, because it is difficult for women to win these lawsuits. In particular, it is difficult to challenge an employer’s judgment that a female candidate is not equally qualified with a male candidate, which is an essential element in this litigation. Also German courts have been reluctant to decide for women in these cases, perhaps because discrimination litigation is perceived as a zero-sum game in which only one gender can win and the other must lose. Also a domestic consensus, based on the inherent human right to equal dignity for all persons, including women, may be unraveling and the enforcement of human rights may require the intervention of international courts, like the ECJ and the ECHR. But recently women have been successful with indirect discrimination or disparate impact statistical cases brought by part-time female employees.
The third step is gender mainstreaming, which requires that all political units fully consider the impact of all government action on women. Gender mainstreaming is being expanded to expressly include gender budgeting. The European Commission started working on gender mainstreaming in the early 1990’s at the time of the Kalanke legislation. Gender mainstreaming is now the key component of the Commission’s gender equality project.

Gender mainstreaming continues to be the focus of the European and Bremen strategy for gender equality, because of the difficulty of achieving gender equality, which is reflected in the comparative numbers for men and women in employment. For example, part-time work is performed by 33% of employed women but only 7% of men. In the private sector, women account for 32% of managers, 10% of boards and 3% of the CEO’s of the larger enterprises. Women are only 15% of full professors. The gap between men and women’s employment rates is 15% and women are twice as likely to be unemployed. Younger women without children have the highest employment rates. The pay gap between men and women is 15%. Thus, the risk of social exclusion and poverty is greater for older women with dependent children than for younger women and for men.

Bremen also pursues gender mainstreaming, but the heart of the Bremen approach to equality for women is its office for equal rights for women, which has a staff of ten persons, who work only for equality for women. (The hiring of men is a problem for men; women have enough problems.) In light of this attitude, Bremen has not amended its positive action legislation to add equality for men and women. This office works by persuasion with the indirect threat of litigation. For example, if a government department seeks to fill a position, especially one in which women are not represented at 50%, the office requires an explanation why there are no female candidates. The equality office then works with the department to hire a qualified woman, a result which satisfies the department and the gender office. This process has worked particularly well with magistrate judges and other mid-level positions. The gender office has had little success with top management, because departments argue that presently few women are qualified for these positions. And it has had little success with poor women, the chronically unemployed, and part-time workers.
 A significant part of the problem, for all women but especially the poor, is not in the courts, or legislature, or administrative agencies. The real problem is the German tax system that favors stay-at-home mothers; a child care system that fails to deliver wide-spread child care, at any cost, for the entire day;  a mommy-track for women who take advantage of the three-year maternity leave, which is preferred by most women, and mouth-to-mouth hiring through which men only inform other men of vacancies. One minor problem is that young women do not know about or appreciate the history of the struggle for women’s equality. In particular, the tax system makes it expensive for dual-career homes. If a wife stays at home, a husband earns more, because social insurance is through the husband regardless whether the wife works or not. Changes to the tax structure and the social structure are impossible presently, since most women want to stay home and raise children.
What does not appear to be a problem is the stigma myth that women selected under a positive action plan do not deserve their positions. Ten years ago women’s groups in Bremen discussed whether women who were hired or promoted under positive action would be stigmatized unfairly. Their conclusion, which has been borne out by subsequent evidence, is that stigma is not a significant issue, perhaps because Bremen’s personnel officers are accustomed to input from other departments in personnel decision. Thus, the input of the gender equality office is not sufficiently unusual to stigmatize female hires who are known to be as well qualified for the position as any male candidate. Thus, it is hard-won respect for the gender equality office that keeps the stigma myth from gaining ground.
Finally, this discussion has concerned public employment. In the private sector, no such legislation exists, or will come to exist in the foreseeable future, in Germany or in Bremen. In 2005 the German government with the central associations of the German economy from labor and management published a report on women’s equality in private employment, which recognizes that few women over forty with children are in the top positions, but women under thirty without children are nearly equally represented with men similarly situated. Overall progress for older women continues to be slow: 2% increase in four years. Progress depends on private agreements or initiatives, mostly informal in smaller businesses, between labor and management, both predominately male.

In conclusion, it is important for citizens in the United States, where affirmative action for women is no longer an important issue for public discussion, to remain focused on the need for affirmative action, especially for disadvantaged and under-represented women. Information about recent European initiatives should help keep this issue alive. Further familiarity with European strategies should help Americans rethink how to achieve greater equality for women. This article is a contribution to that enterprise.
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